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A. Preliminary
Intellectual Property Rights, abbreviated as
HAKI, is a legal protection provided by a certain
country to a person or group of individuals who have
expressed their ideas in the form of a work. This law
is state territorial, which means that a work will only
be protected by its rights in the country where the
work is registered to obtain IPR.
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Use of information technology, media and communication has changed both the behavior of people and human
civilization globally. The development of information and communication technology also has an impact on world
relations becoming borderless and spreading social change. Globalization of information has placed Indonesia as part of
the world information community so that it requires the establishment of regulations on managing information and
electronic transactions at the national level in an effort to strengthen the protection of Intellectual Property Rights. In line
with the development process and the era of globalization, as well as the increasing quality of technology, the lives of
Indonesian people have undergone many changes. Public thinking has also been influenced by various things. Electronic
media has given a huge influence on society through the development of social media. The presence of sophisticated
media such as the internet can have a tremendous positive impact on our lives, such as getting and spreading the news
very quickly, spreading the work to be enjoyed by the public. The problem that occurs is the protection of the intellectual
property rights of someone who shares his work through social media which then others capture, record one's work on
social media and distribute it elsewhere. So from the problematics it is necessary to strengthen the imposition of criminal
sanctions as an effort to protect intellectual property rights for users of social media in the development of globalization
and Information Technology. The presence of sophisticated media such as the internet can have a tremendous positive
impact on our lives, such as getting and spreading the news very quickly, spreading the work to be enjoyed by the public.
The problem that occurs is the protection of the intellectual property rights of someone who shares his work through
social media which then others capture, record one's work on social media and distribute it elsewhere. So from the
problematics it is necessary to strengthen the imposition of criminal sanctions as an effort to protect intellectual property
rights for users of social media in the development of globalization and Information Technology. The presence of
sophisticated media such as the internet can have a tremendous positive impact on our lives, such as getting and
spreading the news very quickly, spreading the work to be enjoyed by the public. The problem that occurs is the
protection of the intellectual property rights of someone who shares his work through social media which then others
capture, record one's work on social media and distribute it elsewhere. So from the problematics it is necessary to
strengthen the imposition of criminal sanctions as an effort to protect intellectual property rights for users of social media
in the development of globalization and Information Technology. The problem that occurs is the protection of the
intellectual property rights of someone who shares his work through social media which then others capture, record one's
work on social media and distribute it elsewhere. So from the problematics it is necessary to strengthen the imposition of
criminal sanctions as an effort to protect intellectual property rights for users of social media in the development of
globalization and Information Technology. The problem that occurs is the protection of the intellectual property rights of
someone who shares his work through social media which then others capture, record one's work on social media and
distribute it elsewhere. So from the problematics it is necessary to strengthen the imposition of criminal sanctions as an
effort to protect intellectual property rights for users of social media in the development of globalization and Information
Technology.
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Intellectual property rights are the rights to do
something on said intellectual property which is
regulated by applicable norms or laws.1In Article 1
point 1 of Law Number 28 of 2014 concerning
Copyright, it is stipulated that copyright is the
exclusive right of a creator that arises automatically
based on the declarative principle after a work is
realized in real form without reducing restrictions in
accordance with statutory provisions.2
As stipulated in Law Number 28 of 2014
concerning Copyright, Copyright is defined as the
exclusive right of a creator that arises automatically
based on the declarative principle after a work is
manifested in real form without reducing restrictions
in accordance with the provisions of laws and
regulations. Copyright is also part of intellectual
property in the fields of science, art and literature
which has a strategic role in supporting national
development and advancing public welfare as
mandated by the 1945 Constitution of the Republic of
Indonesia. Copyright consists of two other rights,
namely moral rights and economic rights. This is
stated in Law Number 28 of 2014 concerning
Copyright as set out in articles 5 to 19.
The development of information and
communication technology also has an impact on
world relations to become borderless and spread social
change.3 Globalization4information has placed
Indonesia as part of the world's information society,
thus necessitating the formation of regulations
regarding the management of information and
electronic transactions at the national level. In line
with the development process and the era of
globalization, as well as the increasing quality of
technology, the life of the Indonesian people has
undergone many changes. People's thinking has also
been influenced by various things. Electronic media
has had a big influence on society. This influence can
be in the form of a positive influence or a negative
effect. Just as a tsunami has blown away all its
obstacles, the wave of globalization has the same
impact on countries that are not prepared for its
arrival.5
The presence of sophisticated media such as
the internet can have a tremendous positive impact on
our lives, such as getting or spreading news very
quickly. Besides having a positive impact, the
advancement of the internet also has negative
impacts.Computers start to play a role in crime in
situations where the capabilities of the computer
allow a person to commit that crime or store
information related to the crime.6
ICT development (Information and
Communication Technology), which is increasingly
sophisticated and complex. The community has found
a new space, living in the network society. Internet
access has become a necessity of life for all levels of
society.
Technology is known to be double-faced, on
the one hand it provides great benefits to humans and
is a sign of the progress of society, but on the other
hand it can also facilitate and even expand crime
globally.
The latest internet technology has created a
new world called cyberspace.According to Howard
Rheingold, Cyberspace is an imaginary space or
virtual space that is artificial. Everyone does what is
used in everyday social life in new ways.7
At the beginning of 2017 there were more than
95 million photos uploaded every day to the popular
social network Instagram.8
The media industry is an industry that is
vulnerable to various forms of copyright infringement,
especially cyber media. In the case of the news agency
Agence France-Presse (AFP) vs Daniel Morel (a
Haitian photographer) for example. At that time, AFP
used a photo of the Haiti earthquake taken from
Daniel Morel's Twitter page to distribute to its various
networks. As a result, Morel sued AFP for copyright
infringement and managed to get compensation worth
USD 1.2 million.9Another violation that often occurs
is uploading insta stories on Instagram while watching
movies in theaters. CThe excerpt of the film that is
distributed in the insta story is copyright, which must
obtain permission from the owner if it is to be
distributed. The law also stipulates that films or
cinematographic works are protected by copyright.
B. Research methods
The method used is normative legal research,
which is research conducted or aimed at written
regulations and official document forms or also
known as legal materials (secondary data), which is
collecting materials from books related to the
problem. that is discussed.10
In connection with the type of research used is
normative legal research, in this study the authors use
a statute approach. Approach statute (statute
approach). As a normative legal research, it certainly
uses a statute approach, this is because what is being
studied is various legal rules that are the focus as well
as the central theme of a study.11 This is as stated by
Peter Mahmud, that the statute approach is an
approach using legislation and regulations.12
C. Discussion
1. Legal protection of copyright on social media
Intellectual Property Rights are intellectual
property rights protected by law. Legal protection of
intellectual property rights is based on two reasons.
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First, because in intellectual works there is a moral
right which reflects the personality of the creator.
Second, because of the economic factor or commercial
rights contained in the intellectual work. The last
factor is what encourages countries in the world to
provide full and firm legal protection for intellectual
works.13
Modern media transmission can be divided into
three categories, the first is communication, person-to-
person transmission, in which both the sender and
receiver imagine a specific party. The second is
broadcasting is transmission from one person to many
people. The third is the network, which was developed
in less than 20 years, is a multi-person transmission.
More specifically about the network category,
network category transmission also includes
transmission from one person to another and from one
person to many people. So far, the network that many
people use is the internet. Wide-bandwidth internet
technology and video-on-demand (VOD) services
have developed rapidly and the advanced products of
such transmission are the wireless broadband internet
and mobile video telephony.14
Internet development has been developed on
various cellular telephone networks with the
concept of open access so that this development has
led to the emergence of social media.
Social media is a computer-mediated
technology that allows creating and sharing
information, ideas, career interests and other
forms of expression through virtual communities
and networks.15
Merriam-Webster defines social media as a
form of electronic communication (such as Web sites)
where people create online communities to share
information, ideas, personal messages, and others.16
According to Anderas Kaplan, mobile social media
applications can be distinguished between four
types:17
1. Space-timers (location and time sensitivity), trade-
offs with the greatest relevance for one particular
location at one particular point in time (eg:
Facebook Places, Foursquare).
2. Space-locators (location sensitivity only),
exchange messages with relevance for one
particular location that are tagged to a specific
place and then seen or read by others (eg: Path,
Tumblr, Fishbrain).
3. Quick-timers (time sensitivity only), transforming
traditional social media into a mobile app device to
increase immediacy (for example: posting Twitter
messages or updating Facebook status).
4. Slow-timers (not sensitive to location and time),
the transformation of traditional social media into
mobile application devices (for example watching
Youtube videos or reading / editing Wikipedia
articles).
When registering for an account, social
media users will be asked to fill in the terms and
conditions of use(term of service) of a social media
platform. The problem that often arises is that
registrant users of social media accounts do not pay
attention to the fields listed in the terms of service that
are listed "I have read ... and agree" and then press the
agree button. The rights and obligations of social
media users are listed in the terms of service.
In Indonesia, the law that regulates copyright
issues is Law Number 28 of 2014. This law replaces
the previous Copyright Law, namely Law Number 19
of 2002. The definition of copyright is stated in
Article 1 paragraph (1) Law Number 28 of 2014
concerning Copyright:
"Copyright is the exclusive right of
an author that arises automatically
based on the declarative principle
after a work is manifested in a
tangible form without reducing
restrictions in accordance with the
provisions of laws and regulations."
Related to the settings regarding photography
contained in:
Article 1 paragraph (10) of Law Number 28 of
2014 which states that:
"Portrait is a photographic work with
human objects."
Photographic copyright works under copyright
protection are regulated in Article 40 paragraph (1)
letters k and l. Protected works include works in the




Copyright basically consists of Moral Rights
and Economic Rights, both of which are attached to
the copyright owner, or anyone who has permission to
hold the copyright of a work.
Moral rights are mentioned in Article 5
paragraph (1) letter a.
(1) Moral rights as referred to in Article 4 are
rights that are eternally inherent in the
Creator to:
a. continue to include or not include his name
on the copy in connection with the use of
his Work for the public;
b. using his alias or pseudonym;
c. change his work in accordance with the
appropriateness of society;
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d. change the title and sub-title of the Work;
and
e. defend their rights in the event of any
distortion of the work, mutilation of the
work, modification of the work, or
anything that is detrimental to one's honor
or reputation.
This moral right is eternal or has no time
limit. One more thing, moral rights cannot be
transferred to others. Meanwhile, economic rights are
regulated in Article 8 paragraph (1) of Law Number
28 Year 2014 which states:
"Economic rights are the exclusive rights of
creators or copyright holders to obtain economic
benefits for works."
Furthermore, in Article 9 paragraph (3)
"Any person without permission from the
Creator or Copyright Holder is prohibited from
making copies and / or commercial use of the work. "
For social media users, one of them is the use
of Instagram when registering for a user account,
checking the sign of agreement from the Terms and
Conditions of Use of Instagram, meaning that the
Instagram account user gives approval to Instagram
to use the uploaded photos / videos. In accordance
with the definition of copyright above, consent is
given through a license to use. This gives Instagram
a worldwide, free, non-exclusive, sub-licensed and
transferable license, especially content that users
upload. Therefore, Instagram has complete freedom
to use photos and license their use to third parties,
without the account owner being able to sue
Instagram for this.
The copyright holder is the creator as the
copyright owner, or the party who receives the rights
from the creator or other parties who further receive
rights from the party receiving the rights.18 If a work is
designed by someone, but is realized and done by
someone else, but is still under the leadership and
supervision of the designer, then the person who
designed the creation is considered to be the creator.19
The account owner can terminate the license in
social media at any time by deleting the content or the
account he has clicked on. But the content will
continue to appear if the account owner shares it with
someone else and that person hasn't deleted it yet. The
account owner gives social media permission to
display usernames, profile photos, and information
about the account owner's actions (such as likes) or
relationships (such as following) around or in
connection with accounts, advertisements,
promotions, and other sponsored content that the
account owner follows or engage in account owner
interactions displayed on Facebook Products, without
any reward to the account owner.The license is
regulated in Article 1 paragraph (20) of Law Number
28 Year 2014 which states that:
"License is a written permission
granted by a Copyright Holder or
Related Rights Owner to other
parties to exercise economic rights to
their Works or Related Rights
products with certain conditions."
So far, social media such as Facebook,
Instagram, Twitter and other social media have not
explicitly warned users about being related to similar
licenses.
2. Constraints in the application of criminal
sanctions for copyright infringement on social
media
Soerjono Soekanto said that law enforcement is
an activity to harmonize the relationship of values that
are translated into solid values and embody attitudes
and actions as a series of final stage value
descriptions, to create, maintain and maintain a
peaceful life.20
According to Soerjono Soekanto's opinion,
there are five factors that influence law enforcement,
namely21: the legal factors themselves, law enforcers,
means or facilities, society, and culture. These five
factors are closely related, because they are the
essence of law enforcement, and are also a measure of
the effectiveness of law enforcement.22
The Copyright Law regulates sanctions for
copyright infringement in order to protect copyright.
In the provisions of Chapter XVII concerning
Criminal Provisions, articles 112 and 113 paragraph 1-
4 provide sanctions in the form of imprisonment and
payment of fines, but in their implementation there are
still many obstacles in ensnaring the perpetrators of
disseminating film footage on social media stories.
Article 112 which states that:
Every person who without rights commits the act as
referred to in Article 7 paragraph (3) and / or Article
52 for Commercial Use, shall be sentenced to
imprisonment of 2 (two) years and / or a maximum
fine of Rp.300,000,000.00 (three hundred million
rupiah).
Article 113 which states that:
(1) Any person who without rights violates economic rights
as referred to in Article 9 paragraph (1) letter i for
Commercial Use shall be sentenced to imprisonment
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for a maximum of 1 (one) year and / or a maximum
fine of IDR 100,000,000. one hundred million rupiah).
(2) Any person without rights and / or without permission
of an Author or Copyright holder violates the
economic rights of an Author as referred to in Article
9 paragraph (1) letter c, letter d, letter f, and / or
letter h for Regular Use. Commercials are punished
with imprisonment of up to 3 (three) years and / or a
maximum fine of Rp. 500,000,000.00 (five hundred
million rupiah).
(3) Any person without rights and / or without permission
of the Author or Copyright holder violates the
economic rights of the Author as referred to in Article
9 paragraph (1) letter a, letter b, letter e, and / or
letter g for Regular Use. Commercial is sentenced to
imprisonment of up to 4 (four) years and / or a
maximum fine of Rp1,000,000,000.00 (one billion
rupiah).
(4) Any person who fulfills the elements as referred to in
paragraph (3) who is committed in the form of piracy,
shall be sentenced to imprisonment of not more than
10 (ten) years and / or a maximum fine of
Rp.4,000,000,000.00 (four billion rupiahs. ).
Barriers to enforcement are among others
caused by these regulations if they are used
commercially, while insta stories are not for sale by
most social media account owners. Even though it was
not commercialized, it was still detrimental to
filmmakers.So when someone commits an offense but
the scale that is duplicated is small and the range of
distribution is narrow, Article 113 only says copyright
infringement, but if the multiplier is large and the
range of distribution is wide, it can be categorized as a
form of piracy.
In an act that is suspected of being a copyright
infringement, to categorize the act as a copyright
infringement first what is seen is whether there are
economic benefits and / or commercial purposes in
committing the act. The intended commercial purpose
is that users of social media accounts will benefit if
users get gifts from viewers for the broadcasts they
display.
The Copyright Law provides that in the event
of a dispute before filing a lawsuit, it must first use
mediation. Furthermore, if the route has been carried
out but has not yet obtained a dispute resolution, the
creator can sue and file compensation and lawsuits for
violations of his economic rights. Compensation
arrangements for violations of economic rights are
contained in Article 96 of the Copyright Law which
states that:
(1) Authors, Copyright holders and / or Related Rights
holders or their heirs who experience loss of
economic rights are entitled to compensation.
(2) Compensation as referred to in paragraph (1)
shall be granted and included at the same time in
the court's decision regarding criminal cases of
Copyright and / or Related Rights.
(3) Compensation payments to creators, copyright
holders and / or related rights owners shall be
paid no later than 6 (six) months after the court
decision is legally binding.
In the case of a lawsuit for violations of
economic rights in Article 99 of the Copyright Law
which states that:
(1) Creators, Copyright Holders, or Related Rights
owners have the right to file a claim for
compensation to the Commercial Court for
infringement of Copyright or Related Rights
products.
(2) The claim for compensation as referred to in
paragraph (1) can be in the form of a request to
hand over all or part of the income obtained
from holding lectures, scientific meetings,
performances or work exhibitions which are the
result of copyright infringement or Related
Rights products.
(3) In addition to the lawsuit as referred to in
paragraph (1), the Creator, Copyright Holder,
or Related Rights owner may request a
provisional decision or interlocutory decision to
the Commercial Court to:
a. request confiscation of Works that are
made Publication or Reproduction, and / or
Replication tools used to produce Works
resulting from copyright infringement and
Related Rights products; and / or
b. stop the activities of the Announcement,
Distribution, Communication, and / or
Reproduction of Works which are the result
of a violation of Copyright and Related
Rights products.
Another obstacle to the culture of society is
that often portrait copyright holders such as artist
management and the artist who as the portrait object
should receive economic rights in the form of royalties
but because the portrait shooting is illegal, the
perpetrators do not enter into an agreement with the
management and do not pay royalties to the portrait
copyright owner. the.
The use of the Instagram Stories service in the
publication of film cuts can be categorized as a
violation of moral rights if the uploader does not
include the identity of the creator in the video that is
displayed through Instagram Stories.
According to the Copyright Law in effect in
Indonesia, some things that are regulated which are
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categorized as not infringing copyright are the use of
a work if the source is clearly stated or stated and
limited to non-commercial activities including for
social activities as an example intended for
education. and science, research and development
activities, provided that they do not harm the
reasonable interests of the creators.
D. Conclusion
The media industry is an industry that is
vulnerable to various forms of copyright infringement,
especially cyber media. For social media users, one of
them is the use of Instagram when registering for a
user account, checking the sign of approval from the
Terms and Conditions of Use of Instagram, meaning
that the Instagram account user gives approval to
Instagram to use uploaded photos / videos. In
accordance with the definition of copyright above,
consent is given through a license to use. This gives
Instagram a worldwide, free, non-exclusive, sub-
licensed and transferable license, especially content
that users upload. Therefore, Instagram has complete
freedom to use photos and license their use to third
parties, without the account owner being able to sue
Instagram for this.Another obstacle to the culture of
society is that often portrait copyright holders such as
artist management and the artist who as the portrait
object should receive economic rights in the form of
royalties but because the portrait shooting is illegal,
the perpetrators do not enter into an agreement with
the management and do not pay royalties to the
portrait copyright owner. the. The use of the Instagram
Stories service in the publication of film cuts can be
categorized as a violation of moral rights if the
uploader does not include the identity of the creator in
the video that is displayed through Instagram Stories.
E. Suggestion
The need for legal refinement in order to create
laws that can keep up with the development of social
media in the efforts to enforce copyright law regarding
uploading to social media for profit. The need to
increase public awareness to respect other people's
copyright works in the form of photos, videos of
someone on social media and do not use copyright
infringement goods.
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